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STA TEMENT OF THE CASE
A.

Nature of the Case.

On July 19, 2010, the Coeur d'Alene City Attorney's Office (hereinafter "State") filed
one count of battery against Michael Cornelsen (hereinafter "defendant"), alleging that he
battered Ludwig Tomasini (hereinafter "Tomasini"), a security officer for Kooteani Medical
Center, against his will on July 9, 2010. The matter came before the Honorable Judge Burton for
a court trial on November 3, 2011 after which he found the defendant guilty as charged.
At the court trial, Judge Burton heard testimony from Tomasini, Kaylee Nowland
(hereinafter "Nowland"), Officer Peter Tufford (hereinafter "Officer Tufford"), Carolyn
Cornelsen, Lorraine Olsheski (hereinafter "Olsheski"), and the defendant.

Tomasini and

Nowland testified that the Tomasini grabbed the defendant's left arm and held it behind the
defendant's back in a locking position and placed his other hand on the defendant's right,
dislocated shoulder in an effort to escort the defendant from the emergency room. Both testified
that the defendant was loud and was cursing but that he never threatened anyone or touched
anyone prior to being placed in this locked position. Both testified that the defendant kicked
Tomasini only after being placed in this locked position. Officer Tufford served as a
foundational witness for his video recording which showed the defendant stating that he did not
kick Tomasini. Olsheski testified that an investigation was performed and that the security
officer's actions were unjustified. The defendant testified that he did not recall kicking Tomasini.
Carolyn Cornelsen testified that her son's head was hit against the ground several times and he
was stunned and disoriented after the altercation.
1

After the testimony of the witnesses, the Court found the defendant guilty of battery
against Tomasini. Specifically, the Court found that the defendant was told to leave three times.
The Court found that the defendant was told that if he did not leave that he would be forcibly
removed. The Court found that the defendant kicked Tomasini and that it was a battery, thus
implicitly finding that the defendant had no right to self defense in the situation.
B.

Statement of the Facts.

At the court trial, the Judge Burton heard testimonial evidence from Tomasini, Nowland,
Tufford, Olsheski, Carolyn Cornelsen, and the defendant. Tr. p. 2, L. 20 - p. 96, L. 19. Judge
Burton also received into evidence Plaintiffs Exhibit 1, which consists of photographs of injuries
to Tomasini, and Plaintiff's Exhibit 2, which consists of the audio recording of the defendant's
statement to Officer Tufford. Tr. p. 16, L. 23; p. 40, L. 14. The Court further received
Defendant's Exhibits A, B, and C. Tr. p. 49, L. 15; p. 56, L. 4; p. 83, L. 3. Exhibit A consists of
photographs of the defendant's injuries. Exhibit B consists of a report of investigation into the
incident, which concluded that the security officers acted improperly. Exhibit C consists of a
security video.
Tomasini testified regarding the incident. During his testimony, he indicated that he was
employed as a security officer at Kootenai Medical Center at the time of the incident. Tr. p. 4, L.
13-15. He indicated that he was attempting to get the defendant to leave the emergency because
he was swearing loudly. Tr. p. 5, L. 15-19; p. 6, L. 4-12, 15-22; p. 7, L. 9-11; p. 7, L. 22 - p. 8, L.
23. Tomasini testified that when the defendant would not leave that he indicated to the defendant
that he would physically remove him if the defendant would not leave voluntarily. Tr. p. 9, L.
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19-23. When the defendant did not leave, he grabbed the defendant by the left arm and put it
behind the defendant's back and started escorting the defendant out of the emergency room. Tr.
p. 10, L. 3-14. Tomasini then testified that while he was physically escorting the defendant out of
the emergency room, the defendant kicked him in the left leg. Tr. p. 11, L. 1-7.
Under cross examination, Tomasini testified that he is not a peace officer, that he grabbed
the defendant's injured shoulder, that he never had permission from the defendant to grab him,
and that the defendant never threatened him prior to Tomasini's use of physical force. Tomasini.
testified that he was not a peace officer at the relevant time in question. Tr. p. 18, L. 13-14. He
also testified that after he put his hand on the defendant's injured shoulder. Tr. p. 18, L. 18 -p.
19, L. 2. He further testified that the defendant never asked him to twist his arm behind his back.
Tr. p. 22, L. 22 - p.23, L. 1. Tomasini also testified that the defendant never threatened him prior
to Tomasini grabbing the defendant's left arm and twisting it behind his back. Tr. p. 23, L. 2-3.
Following Tomasini's testimony, Nowland testified regarding the incident. She testified
that she was employed as a patient registrar with Kootenai Medical Center at the time of the
incident. Tr. p. 28, L. 8-10. She testified that she checked the defendant in when he arrived with
his injured shoulder. Tr. p. 29, L. 14-15. She testified that while the defendant was initially
polite, he started loudly using profanities because he felt that he was not being seen by medical
staff quickly enough. Tr. p. 29, L. 16-18; p. 29, L. 24-p. 30, L. 1; p. 31, L. 5-12. She later
testified that she witnessed Tomasini escort the defendant out by force. Tr. p. 32, L. 11-14. She
testified that while Tomasini was escorting the defendant out by force she witnessed the
defendant kick Tomasini in the leg. Tr. p. 32, L. 20 - p. 33, L. 10. Under cross examination,

3

Nowland testified that she witnessed Tomasini grab the defendant prior to the defendant kicking
Tomasini. Tr. p. 35, L. 15-17.
After Nowland's testimony, Officer Tufford testified regarding his investigation of the
incident. Officer Tufford testified that he made an audio recording of his interview with the
defendant. Tr. p. 39, L. 15-17. On the audio recording, the defendant is heard to say that the
security officers tackled him and that prior to that he incident he did not swing at one security
officer or kick the other. Tr. p. 44, L. 24 - p. 45, L. 4. Under cross examination, Officer Tufford
testified that the security guards at Kootenai Medical Center are not a part of the police
department. Tr. p. 49, L. 25 - p. 50, L. 2.
Following Officer Tufford's testimony, the State rested and the defense called Olsheski
to testify. Olsheski testified that the Idaho Department of Health and Welfare substantiated the
defendant's allegations that he was restrained in an unsafe manner, but that this was related
inappropriate policies. Tr. p. 61, L. 1-22. She further testified that the hospital felt the removal of
the defendant was appropriate. Tr. p. 62, L. 22-25. Olsheki also provided surveillance video of
the incident, though it would not be admitted until the defendant testified. Tr. p. 56, L. 5 - p. 59,
L. 2.

Carolyn Cornelsen testified after Olsheski and indicated that the defendant did not
threaten or touch Tomasini prior to being physically escorted from the premises. Tr. p. 69, L. 1521. She testified that when Tomasini grabbed the defendant she asked him why he was doing it.
Tr. p. 73, L. 21-23. She further testified that the altercation escalated into the guard beating the
defendant as she screamed. Tr. p. 69, L. 8 - p. 70, L. 12. Carolyn Cornelsen testified that the
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defendant did not touch Tomasini prior to being physically escorted from the emergency room.
Tr. p. 69, L. 15-17. She also testified that the defendant did not threaten him prior to being
physically escorted out. Tr. p. 69, L. 18-19.
The defendant was the final witness to testify regarding the incident. He testified that he
had dislocated his shoulder while playing with his son in the front yard. Tr. p. 76, L. 19-24. He
testified that Tomasini told him to leave and he refused. Tr. p. 79, L. 13-21. He testified that after
he refused to leave, Tomasini grabbed his left arm and pulled it behind his back and that he put
his other hand on the defendant's injured shoulder. Tr. p. 79, L. 22 - p.80, L. 18. The defendant
further testified that he never gave permission to Tomasini to touch him. Tr. p. 93, L. 21 - p.94,

L. 1. He also testified that Tomasini inflicted an extreme amount of pain on him while escorting
him out. Tr. p. 94, L. 2-5. The defendant testified he had reviewed the surveillance video and it
was admitted into evidence. Tr. p. 82, L. 5 - p. 83, L. 3. The video did not show the defendant
kicking Tomasini. Tr. p. 87 L. 5 - p. 88, L. 25.
After the testimony of the witnesses, the parties made their closing arguments. During the
defense's closing, the defendant argued that there was not sufficient evidence to find that the
kick was intentional. Tr. p. 101, L. 2-5. He further argued that even if the Court found that the
kick was intentional, there was the issue of self defense. Tr. p. 101, L. 6-10. The defendant
argued that the hospital security guards are not peace officers and use physical force at the peril
of the law. Tr. p. 101, L. 11-18. He further argued that there was no evidence that Tomasini was
threatened. Tr. p. 101, L. 19-20.
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Following the testimony of the witnesses and the arguments of the attorneys, Judge
Burton found the defendant guilty of battery. Specifically, Judge Burton found that the defendant
had indicated that he was not going to leave after being told three times to leave. Tr. p. 104, L. 35. He found that the defendant's behavior was not appropriate. Tr. p. 104, L. 14-15. Judge
Burton found that the hospital has security people who are hired for making sure the hospital is
safe. Tr. p. 104, L. 16-22. He found that if the defendant kicked Tomasini that it would constitute
a battery. Tr. p. 106, L. 10-11. He found that Nowland had the best view of the incident. Tr. p.
106, L. 20-21. He found that she saw the defendant kick Tomasini. Tr. p. 107, L. 6-12. Judge
Burton found that the defendant did kick Tomasini and that it constituted a battery. Tr. p. 108, L.
1-3.
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STA TEMENT OF THE ISSUES PRESENTED ON APPEAL

1.

Is there sufficient evidence to support the Magistrate's finding of guilt as to the

charge of battery?
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ARGUMENT
1.

There is insufficient evidence to support Judge Burton's finding of guilt that the

defendant committed a battery because the undisputed facts indicated that the complaining
witness used physical force against the defendant prior to the defendant kicking him.
On review of a guilty verdict after a court trial, the Magistrate's finding "may be
sustained only where there is substantial evidence upon which a rational trier of fact can find the
defendant guilty of the crime charged beyond a reasonable doubt." State v. Nastoff, 124 Idaho
667, 67l(Ct. App. 1993). On appeal, the Court must look at the evidence in the light most
favorable to the verdict. Id.
The defense of self defense is raised when a reasonable view of the evidence would
support that the defendant reasonably believed he was in imminent danger of bodily injury from
Tomasini. See State v. Hoover, 138 Idaho 414, 421 (Ct.App.2003). Once a defense has been
raised, the burden of persuasion is on the state to prove that the act was not in self defense. See

State v. Boyatt, 59 Idaho 771, 87 P.2d 992,997 (1939).
The undisputed evidence showed that Tomasini used physical force against the defendant
prior to any kick from the defendant. Both the appellant and his mother testified to being afraid
of the security guards.

There was no evidence to dispute the argument that their fear was

reasonable or that the kick was a reasonable response, and therefore there is no substantial
evidence to indicate that the kick was not in self defense. Thus, the Court should vacate the
conviction and sentence on appeal.
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The appellant's counsel would note that the Magistrate and the District Court seemed
concerned with the status and immunity of Tomasini as a security guard. The appellant has a
right to defend himself guaranteed by the Idaho Constitution Article I § 1 as well as LC. § 19201, 19-202. The idea that somehow his attacker's immunity could act as a sword against his
right to self defense has never been established in Idaho. A person has a right to use self defense
even against a police officer if the officer initiates the violence or uses excessive force in making
an arrest. See State v. Wren, 115 Idaho 618, 627 (Ct.App.1989).

Tomasini's status has no

relevance to this case.

CONCLUSION
This Court should reverse the Magistrate's finding of guilt on the battery charge. Looking
at the evidence in the light most favorable to the verdict, the trier of fact should have entertained
a reasonable doubt on the issue of whether the defendant was acting in self defense to Tomasini.
Thus, the Court should vacate the conviction and sentence on appeal.

~

DATED this ____ day of April, 2013.
THE LAW OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:

Jn/:~f)~
DEPUTY PUBLIC DEFENDER
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